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proceedings, other ¢hrn for the enforcement of the security, to recover any
amount payable u the contract or payable pursnant to any guarantee
for the payment o1 ¢ loan or any interest thercon.

(2) In this section °security * inchades bill of sale, mortgage, lien, and
charge of any real or personal property, and any assignment, conveyance,

transfer or dealing with any real or personal property to securc the repay-

ment of any loan.

(3) The provisions of this section shall have effect notwithstanding the
provisions of the Real Property Act, 1900, and the Bills of Sale Act, 1898,
or any other Act or law to the contrary.”

Mr. Tlannery for the defendants argues that this ackion is an action to
recover money payalle under the contract, Mr. Beaumont argues that
this is not such en action, but is one quite outside the contract, and that
8. 24 only precludes proesedings to recover the amount of the loan and
interest.

There is no reported docision divectly in point, lut veference Eas been
made to the fullowing authotities : Stock Motor Ploughs Ltd. v. Forsylk (1) ;
Batchelor & Co. Py, Lid. v, Websdale (2); Cuwmmings v, Y. Z. Pinance
Co. Pty. Lid. (3); Y. Z. Pinance Co. Ply. Lid. ~. Cummings (4) ; CGange v.
Hatzidoulis (5) ; DBarwiclk v. Lalec Tnvestments Lid. (6).

There are passages in each of these cases which tend to support the
dofendants’ contention, although it is true to say thet in no case was the
point raised in this ease dircetly in issue.

In Baichelor's case (7) Sugerman J. said : “ The section might, perhaps,
have been more happily worded, but even as it stands the object which I
gather from a consideration of its terms is to confine the money-lender
who has talken a security for his locan to the enforcement of his seeurity
in tho sense of his rights ageinst the specific property to which it applies,
and to disentitle him from recovering against the goneral assets of the her-
rower, or of & guarantor, by action apainst him persenally.”

Herron C.J. said in Cummings’ ecase (8): * The section in quesbion is
designed to relegato o money-lender to its security if any is taken to secure
$he payment of the money lent, and thore is in the soction a elear restriction
of the right of the money-lender to recover any amount paysble under
the contract oxeept by way of enforcement of the security, In my opinion
this was an action to rceover the smount payeble under the contract.”

In Gange's case (9) Sugerman J. said that he had come to the conelusion
that the section should be constived as eontended for by the phintifis in
that cage, and continued : " The plaintiffs’ constraction rests on the in.
telligible prineiple, referred to in the eases cited, although stated more
widely than tlic oceasion demanded in Dulehelor & Co. Ply. Lid. v. Websdale,
that where security over specific assets is given for an advance the giver
of a security should not alse be under a personal liability enforceable against
his estate gencrally ™.

(1} 1v32) 48 C.L.R. 128, {0) (1966) 40 ATLJ.R. 215,
(2) [1068] S.R. (N.5.W.) £9; 70 W.N. {7} [1963] SR (NSW. L at p. 5d; 70
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04, W.N., nt p, 407,
(3) [L963] S.R. (N8} 410; 80 W.N.  (8) [1963] B.R. (N.BW.), at p. 420; 80
TLL W.N., ab p. TE8,

1) (1801} 100 C.L.TR. 305. {9} (1964) 64 S.R. (N.8.W.), ub p. 141
(5} (1064 G+ SR, (N.8.W.) 138; 81 51 W.N. (Pt 2), ak . 285.
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In Burwick's case (10) Windeyer J. snid ¢ The cnactment is obvicusly
not for the henefit of monsy-lenders Lut for the proteckion of persons having
dealings with them. A bomower who gives seeurity may repay s fuﬂ:
in full and redecan his security, IT he does nal, the mm;cy-lm.dt—r L 1o
other yemedy than to realize the security, and he cannot wet 1nozo frum
the burower than doing that produses.” b

The passages quoted indiente the approach made bo the construction of
this scetion by the conrts, and I thiuk that T showld follow Uiy line of
censiruction, which is tho one which conuends itsell to me. I apprecinte
the arguments advanced by Mr. Besumont on behall of il phuinciff, Tt
I think s. 24 was intended by the legislabwe to volieve o Loyrower from
any action in respect of o trunsuction when seourity bad Deen taken by a
maoney-lender.  IF the money-lender leaves the seeurity in the hands of
tho borrower he does so at his peril. ’

I therefore hold that 8. 24 of tho #oney-lomders ond Infunls Larens i,
1941, as amended, is fatol to the plaintill™s argument.  There will be judo-
ment for the defendants. il

Judyment for defendants.

Salicitors for the plaintilf: WeGuren & Co.

Solicitors for the defendants: G. D, Campbull £ Co.
O.3LL.D.

*ELLISON AND ANOTIIER v. O'NEILL AND QTHERS
Court of Appeal: Wallace P., Walsh and Jucobs JEA.
March 7, 8; May 24, 1968,

Restrictive Covenany—Dominant tenement and servient tenement botl subse-
quently subdivided~Application for order declaring covenants unenforce-
able-—Whetler covenants intended to benefit lots into which dontinant
tengment subdivided—1¥hether covenants void for uncerainy.

B. wus the owner of a large block of land under the Rea! Property et
on which his home was crecled, In 1957 B. sold part of this lund 1o his
nephew, E, and the latter's wife, and Mr. and Mrs, E. built their home
thereon. In 1962 B. granted to Mr. and Mrs. B a right of way 10 the
steecet in consideration of which, in the same instcument, the later covenanted
with B., inter alipn, that any buildirg thercalier erccled by them or their
successors in dille adjacent o the common boundary should in relution 1o
the mean lateral devel of the common boundary linz be of u singie storey
construction, and that the floor of any such building shoull be construcled
at a height not greater than three feel shove the mean lateral level
of the common boundary. There was another covenant rejating to the
canstruction of a palh or driveway for pedestrian and vehicular traffic.
The land entitfed to the benefit of the covenant was stated in the memorandum
of transfer of the right of way to be the whole of B.'s Iand above-mentivned,

1
; i W, (5. 2) 2506, {10) (1966) 40 A.L.I.R., at p. 217,
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and the Jand r 5t to the burder of the covenant was stated to be the
adjoining iand r. and Mrgs, E. above-mentioned,

The common vvurdary took the form of twe adfacent sides of a rectangle,
the point of the right angle being to the north. The western perlion of
this line was some ninety-five feet long and its south-wesiern end was some
fifty-three feet lower than jis north-eastern end. The eastern porlion of
this line wus somc sovenly-five fect long and its south-eastern end waos
some gighteen inches Jower than its north-western end. Thus there was a
slcep slope down direcily from the eastern end 1p the western end of
the boundary.

B, died in January J963. Yo 31964 his nicce, Miss B,, who was his
executrix and successor in ftitle, subdivided the dominant temement into
three lots, She transferred Lot 3, which was not large enough for a
huilding allotment, to Mr. and Mrs. E., pursuanl to a promise made by B.
before his death; Lot 1 to Mrs. S. and Eot 2 to Mr, and Mrs. O. Mr.
and Mrs. E. having consolidated Lot 3 with their other land, subdivided
the whole inte two blocks and wished to sell one of them free of
the covenants. Accordingly they made application for a declaration that the
covenants were unenforceable, as to both on the ground that the benefit
of the covenants appertained only 1o the whole of the dominant {encment,
znu not {o any one or more of any number of lots into which it might be
subdivided; and as to the first that it was void for uncerfainty. This
application was dismissed: see Re Ellison and the Conveyancing Act (1967),
87 WL, (Pt 1} (N.5W.) 1. On appeal,

Held: (1) (By Wallage P. and Walsh J.A., Jacobs J.A, dissenling) That
on their true construclion both covenants were intendsd to be, and were,
for the benefit of the Jand which B. retained, as a whole, and not to any
one ar more of any number of lots into which it might be subdivided.

Re Arcade Haotel Pry. Lid, {1962] V.R. 274, referred to,

{2) (Ry Wallage P. and Jacobs J.A., Walsh J.A, not deciding) That the
first covenant was void for uncertainty.

(3) (By Wallace . aad Walsh J.A. Jacobs J.A. disscnting) That the
appeal would be allowed with respect io both covenants.

Decision of Hardie J., Re Ellison and the Conveyancing Act (1967),
87 W.N, (Pt. 1) {N.S.W.} 1, reversed.

APPEAL.

This was an appea], by applicants for an order under s. 89 of the Convey-
ancing Act, 1919, as amended, against the dismissal of the application. The
facts are set out in the judgment of Wallace P.

G. D. Needham Q.C. and B. A. Malpass, for the appellanis (applicaets).

1. M. N. Rolfe, for the respondents (respondents).
Cur. ady. vult,

WaLLACE P. This is an appeal from an order made by Hardie I. on 241k
August, 1967, whereby he dismissed with costs 2 summons which had been
brought by the appellants under sub-s. (3) of s. 89 of the Conveyancing Act—
see Re Ellison and the Conveyancing Act(1). By that summons the appel-
Jants had sought an order that the two clauses of 2 restrictive covenant which
had been entered into by the appellants with the predecessor in title of the
respondents were not enforceable on two grounds. As to the whole covenant
the appellant claimed that it was intended as shown by its wording to be
annexed to ihe Jand benefited by the covenant as a whole, and not to each and

(1) {1567) 87 WM. (P 1) (NSW.} 1L

P

L B) NS W) ELLISON v. O'NEILL (Wallsee P,)

215
every part thereof following its subdivisien intoa a number of lols
first clause of the covenant il was claimed that it wils void

The grouads of appeal read as foliows:

:'1. That his Honour was in error in holding that the owners for the time
being of Lot 1, and of Lot 2 Beposited Plan 511176 are each entitied to the
benefit of the covenant conluined in Transfer No. 451775,

2. That his Honour was in error in holding that the covenanl contuined in
Transfer Mo, J451275 wus one entered inlo for the bepefic of the land cn

which the home of the original covenantee was erected and the curlilzpe of that
home. N

v and as 10 the
for unceriainty.

3. Tl_l.'.lt his Honour was in error in holding thut the covenant was not so
uncertain as to be unenforceable.”

Prior to 1957 one Edward Liooel Benjamin owned an area of land having
an outlet to the western end of Gore Street, Lane Cuave, being the whoie of the
land comprised within Certificate of Title Volume 7521 Folio 55. In 1057
the appeltants (the male uppellant being 2 nephew of the said Bdward Lianel
Benjamin} purchased a porlion of this land and this portion became the land
comprised in Cerlificate of Tille Volume 7366 Folio 111. By memoerandum of
transfer and grant dated 9h December, 1962, the suid Edward Lionel Ben-
jamin granted to the appellanis a right of way appurtenant to the land com-
prised in Certificate of Title Volume 7366 Folio 111, such right of way being
triangular in form and giving access 1o Gore Sisect. This memorandum of
transfer and grant was registered dealing Mo. J451275 and it was by this Jeal-
ing that the appellants entered into the covenant which has piven rise to this
litigation.  The covenant (which really consists of two covenants) reads as
follows—

“1. That any Duilding hereafier erccted by ihe transferces adjacent 1o the
common boundary of the parcels of the land contained in the said certificutes
of title shall in relation to the mean lateral Ievel of the said common boundary
line be of a single storey construetion and the floor of 4ny such building shall
be constructed at a height not greater than three feet above the meun latera)
level of the common boundary line as aforesaid.

2. That if the transferees shall construct on their said parcel of fand a path
or driveway for pedestrian and vehicular traffic passing 10 and from the said
Jand to and from the portion of land subject of the above ensement then no
part of such pathway shall be wider than thirteen feet six inches at the said
common boundary line.

“The benefit of the foregoing covenunts shall be appurienant e the land in
Certificate of Title Volume 7521 Folio 335.

“The burden of the loregoing covenanls is upon the land in Cerlificate of
Title Volume 7366 Folio 111. The said covenants may be released varied or
modified by the transferor or his cxecutors administrators or assigns."”

In these covenants the phrase “the suid certificates of title” refers 10 Certie
ficates of Title Volume 7366 Folio 111 and Volume 73521 Folio 53,

The said Edward Lionel Benjamin died in Junuary 1963 and his executrix
and successor in titie was his nicce, Miss Barbara Olga Benjaumin.

In September 1963 Miss Benjamin applied for approval to subdivide the
land and approval was giver and the subdivision registered in the month of
April 1964, This subdivision was said to have been “initisted” by the said

SR . [ — .
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Edward Lionel ™ ‘amin in his lifetime. It had the effect of subdividing the
area which had tined with Edward Lionel Benjamin after ihe transfer in
1957 of part of lus land 1o the appellanls and to which the benefit of the said
covenants had been annexed into three lots, being Lots 1, 2 and 3 of DPSEI TG,
Qf ¢these, Lot 3 was transferred to the sppellants by Miss Benjamin on 27th
July, 1964, pursuant to a promise which had been made by Mr. Benjamin.
This Lot 3 was thereafier consolidated by the appeliants with the land pur-
chased by them in 1957 (that is to say the land in Certificale of Tille Valume
7366 Folio 111} and when so consolidated the cerlificate of title for the con-
solidated area was Volume 9960 Folio 143. Later the appellanls subdivided
this consolidated area into Lots 1 and 2 DP230777. The appellants wish to
sell Lot 1 of DP230777 and hence this litigation. Part of sueh Lot 1 (being
the part which was formerly Lot 3 referred to above) is not subject to the
covenanis because it is part of the fand which had the benefit of the covenants.
The balance of snch Lot 1 is part of the land burdened.

Returning to Lets 1 apd 2 of DP511176, these are now in the ownetship
of the respondent, Mis. R. L Stabback as to Lot 1, and of Mr. and Mrs. O"Neill
as to Lot 2. The laller disappeared from the picture as active respondents at
an early stage and in fact withdrew ut the commencement of the proceedings
before Hardie J., presumably for the reason that owing to the topographical
features of the subject lands they have no praclical interest in the covenants.
In other words the covenants ¢id not “touch and concern” their Lot 2, because
much of it is comparatively low-lying and the covenants were obviously aimed
ae protecting and maintaining harbour views obtainable from the late Mr, Ben-
jamin's cottage and the elevated area which is now Lot 1 (that is to say the
lot mow owned by Mrs. Stabback).

It will thus be seen that the land which had the benefit of the covenants
has been subdivided into three lots of which Lot 3 became as a matter of title
part of Lhe land burdened by the covenant, and furthermore the land burdened
by the covenant plus this Lot 3 has been subdivided into two lots. I should
peshaps add that the right of way to which reference has been earlier made
was released after the subdivision as aforesaid of the land benefited by the
covenants aad a pew right of way giving access to Gore Street for Lots 1 and
2 of DBP511176 and also to the appellants' Lots 1 and 2 of DP230777 was
created.

The first ground of appeal raises a question of some general importance.

The question is not whether the legal personal representative of the coven-
antee can eaforce the covenants ugainst the appellants as covenantors. Nor is
it claimed that the covenants arose out of a building scheme. The question
is solely whether as a matter of construction the covenanis can be enforced
by the owner—Mrs, Stabback—of part of the area of land to which the benefit
of the covepant was duly annexed.

For a number of reasons I have formed the view that the covenants are not
enforceable by Mrs. Stabback. .

In the first place I find that I am unable fully to appreciate the mesning
of the phrase “‘each and every part” of the land intended to be bencfited, as
used in such enses as Drake v. Gray(2) and Re Sefwyn's Conveyance(3), or

(2) [1936] Ch. 451, (3) [1967] 2 W.LR. 647;

[1967] 1 All ER. 339,
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the phrase “paris as well as the whate”, as used by Shoil J. in his dissenting
judgment in Re Arcade Hotel Pry. Lid.(4).  Such phrases can scarcely bz
taken Hterally, If they are to be taken as a compendious reference lo such sub-
divided portions of the land benefited us the locul authority may permit (in
accordance with the wishes of the covenantee or his suceessor) it 10 be sﬁh-
divided, then in my opinion there should be clear words in the covenanl 1o
express such an intention.  Minimal subdivisional areas in Sydney vary from
munricipality (0 munieipatity and even in some cases amengst wards within o
particular municipality, so that merely 1o sy that a coveaant applics Lo “each
and every parl” of the burdened land s to ignore the realitivs of the siwuution
and this aspect secras important, when o question of construction is invelved,
involving the extraction of the covenantee’s intention,

In the second place I am unable to construe the wording of the subject
covenaats “the benefit . . . shall be appurtenant to the lund in Certificute of
Title Vaolume 7521 Folio 55 as meaning “each and every part” of the land
comprised within such folio. To my mind such a phrase simply means what
it says, namely the two roods twenty and a half perches {or whutever the
particular area may be) shewn in the plan {invariably oullined in ted) on
the relevant cerlificate of title. How can (hy way ol extreme vet relevant
cxumple) a square foot of such land answer the descriplion of “the land in
Cerlificate of Tille Volume 7521 Folio 55 1t would have heen so eusy [or
the covenantec when drafling the covenant to extend the benefit to (lor
cxample) “ecach and every fot into which the land benefited may hereufller be
lawfully subdivided”—Dbut this he did not do. 1 do not, with respect to
Hardie T, see any difficulty in attempting te contrast the construction of the
description of the land burdened with that of the land benefied, 1f the coven-
ant, for example, were that not more than one residence be erceted on land
“in” or “comprised within™ a certain certificate of title, the meaning is clear and
the construction attracts no problem of whether the whole of the Juand or each
and every part thercof is meant. Indced one could not seriously construe
such a phrase as meaning “cuch and every part”, The same comment, I
think, applies to the covenants in the instant case, Generully (though perhaps

- not always) the problem only arises in conncction with the land benelited.

Thirdly I find it difficult to assign to the covenantee, In the light of relevant
circumstances and the words sclected to composc the covenant, an inlention
that each and every part of his land (whatever be the full meaning of that
phrase) should huve the benefit of the covenant, because it is almost beyond
dispuie that the important first clause of the covenunt {and praobubly the
second covenant also) did not touch and concern a substantial proportion of
the land comprised within Certifieate of Title Volume 7521 Folio 55 (cf. Re
Bailard’s Conveyance(5)). This is because of the topography of the area and
in particular the situation of Lot 2 presently owned by the O’Neills.

The evidence and circumstances indicate that the lue Mr. Benjomin desired
to protect the view from his coltage apd as he then owned the whole of the
land in Certificate of Title Velume 7521 Folio 55 il was natural enough that
he should desire the whole of such land to be the land benefited,

(4) [1962] V.R. 274, at p. 290, {5) [19371 Ch. 473,

W.N.—Vol, 88 {P1. 1}—14
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Fourthly, we knov ‘*hat the covenantee intended to give the area which
became Lat 3 of D 176 to the appellants (an intention implemented hy
Miss Benjamin) and such Lot 3 was part of the land benefited and to which
in no circumstances could the covenant cver apply. With respect to those
who hold the contrary view, it seems 10 me quile impossible to assign to the
covenantee in these circumstances an inlention that “each and every part” of
his Jand should be benefited. For, if Mrs. Stabback can enforce the covenants,
so ¢an not onfy the O'Neiils but atso the appellants, ard such an odd result
was ilmost certainly not intended o be achieved by the covenanice.

Filthly, the concluding sentence of the covenants provides (s. 88): ““The
sail covenants may be relensed varied or maodified by the trapsferor or his
exccutors admingstrators or assigns'--and this wording does not seem lo me at
all consistent with the intention that “each and every part” of the covenaniee's
land was intended by him to be benefited.

Along more general lines 1 would add that the view which T have reached
seems 1o be consistent with the reasening and decisions in he majority of the
cases to which we were referred, zlthough one daes not doubt that in an
appropriate case a different result js necessary (for example, as in In re
Ecclesiastical Comunissioners(6)). But I prefer the reasoning of Smith J. in
Bohn v, AMiller Bros. Pry. Lid(7); of Adam J. in  Langdale Pty Lid. v.
Sollus(8) and of Lowe I. (with whom Gavan Dufly J. agreed) to that of
Sholl L. in Re Adreade Hotel Pry. Ltd.(9). The cxplanation of these cases
given by Mclacrney AJ. in Re Miscamble’s Application(10) (a case in which
it wns necessary to examine the effect of 5. 794 of the Fropersy Law Act
1958 (Vic.), a provision inserled after the decision in Re Arcade Hotel Pry.
Ltd.) in no way suggeslts disagreement from (he reasoning therein, as I read
his Honour’s judgment.

I will now turn to the ground of appeal which claims that the first clause of
the covenant is unenforceable becavse of its uncerlainty. With much respect
to the learned judge I am unable to give any reasopnably clear meaning to this
covenant.

Io ihe absence of the plans and photographs which formed part of the
evidence, it is scarcely practicable to give full delails of the topography of this
area. The relevant fealures can however be summarized as follows: The
“common boundary” and the "said common boundary line” referred to in the
first clause of the covenant takes the form of fwe adjacent sides of a reclangle,
the point of the right angle being to the northwards and in the peneral direc-
tion of Mrs. Stabback’s cottage. On the plass this boundary line is lettered
A-NM, The distance betweens N and M (which g sonih-west of N} is abouat
ninety-five feet and N is about fifty-three feet higher than M. The distance
between N and A (which is south-east of N) is about seventy-five feet and A
is about one and a half feet lower than N. Thus there is a steep (and rupgged)
descent from N to M and an almost equally steep descent dingonally from A
to M. ‘The floor of Mrs. Stabback’s cottage is nearly seventy {cet hipher than
the poiat M.

(6) [1936] Ch, 430.
(7) [1953] V.LR. 354.
(8) [1959] V.R. 634.

(9) [1962} V.R, 274,
(10) [1966] V.R. 59&.

A= mr g wiraasrrg B L I LT T T P,

ity

With these lopographical festures in mind, the phruse “mean kilera] level”
Is to me (as it was to at least one of the surveyors who—rizhily or wrongly—
guve evidence) practically meaniagless.  Various solulions were allered both
in evidence and during argument before us, which however were inconsisient
with one another and none of which pave me any degree of salisfaction. It
seered 10 be o commen suggestion that the woerd “Jateral” should be ignored.
I had earlier written several pages of analysis for the purpose ol demionstruting
how indeterminate and ambiguous e phrase “mean lateral fevel™ in this con-
lext is, but on reflection and with respect 1o those who may hald u contrary
view, I think it is so obvigus that T am content to adopl the deseription given
by Mr. Surveyor A. E. Richards thal the phrase as applied 1o the line A-N-AL
is “uniatelligible and meaningless™

To this difficulty there must be added the problem of giving some reuson-
able measure of precision to the word "udjucent” in this context. Iy presence
(which cannot be ignored as was sugpested in argument) seems to indicate
that the covenunt was not intended (o exiend and apply 10 the steeply descend-
ing slopes of the southern and western portions of the lund burdened or to
the lower cnd of the boundury N-M because of its steep descent.  As earlier
indicated the point M is almost sevenly feet below the Moor level of hirs.
Stabback’s cottage. Probably the draltsman had vaguely in mind an area
fairly close to the Jine A-N, which is clevaled and lairly leved, and possibly—
though this is doubtful—part of the line N-M also. But this is not guod cneugh
and js all too vague and uncerlain 1o render a Testriclive covenantl ol this 1vpe
enforceabie. In my opinion the first cluuse of the covenant should de declured
unenforceable as being void {or uncertainty.

In the result T would allew the appeal. I do not have to consider the sup-
posititious case of the entirety of the land beaefited reverling 10 one owner-
ship (see Re Miscamble's Application(11)).

The following orders should be made: The order of 241h August, 1967, is
set aside, In lien thercof declare that the restrictions imposed by the covenant
contained in Transfer No, J451275 are not enforceuble by Rona Jrene Stab-
back, Gordon James O'Neill and Lotna Laver O'Neill or any one or mere of
them. As regards costs I consider that in all the circumstlunces the appellants
should pay the costs of the respondenls Gordon James O'Neili and Lorna Laver
O'Neill of the proecedings before Hardie J. but that there should be no other
order as to cosls in Fegard to such proceedings. The eosts of the appellants of
this appeal however should be paid by the respondent, Rona Irene Stabbuck,
who is to have a certificate under the Suitors' Fund Act.

WaLsi LA, The questions raised by this appeal, the terms of the coven-
ants with which it is concerned and the facts of the case are stated in the
reasons for judgment prepared by the other members of the court. The
primary guestion is whether the land now owned by the respondent Mrs.
Stabback and the Jand now owned by the respondents Mr. and Nis. O'Neill
are entitled to the benefit of the covenants, so that these are enforecable
apainst the appellants by those respondends, as the respective owners of those
two parcels of land,

(11) [1966] V.R. at p. 600.


Matthew Townsend
Highlight
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The amended sumr~ns, which was heard by Hardie 1. (sce Re Elfison and
the Conveyancing A 1)), sought, inler alin, an order that the restrictions
arising under the cove.ants are not enforceable by any person. But, il the
appellants succeed on the primary question which T have stated in the preced-
ing puragraph, T am of opinion that the order should not be in that form,
becavse the appellants are the original convenintors and, in my opinion, they
are not entitled, in dny cvent, 1o an order absoiving them from the Hahility, it
any, which they have as such convenantors to the personal represen(ative of
the original convenanlec. In these proceedings, to which that personnl repre-
semtative is not a party, the court should be concerned only with the question
whether the respondents, or any of them, ¢an enforce the covenants, 1o which
they were not parlies, but which 1he Tespondeni Mrs. Stabback claims are

enforceable by her as owner of land to which the Lencfit of the covenants js
anaexed.

In the Teasons which he gave for dismissing the application, Hardie J. said:
“The applicants have pressed upon the court the subiission that, having regard
10 the principles established by the autheritics, a restriclive covenant such as
that under consideratton is, in the absence of the words ‘or any part thereol’
or some other clear indication of contrary intention, created for the bencfit of
the specified benefiting land considercd us an cntirety and that accordingly
such a covenant ceases to have any operation or effect if and when the bene-
fiting land censes to be owned ss one enlire parcel.

*1 do not propose to examine the authorilies cited for that proposilion. In
my view ihe correct principle is stated accurateiy and succinetly by Goll J. in
Re Sehwyn's Conveyance (13}, where he said: ‘Counscl for the delendant fur-
ther says that the modern tendency s to regard a covenant for the benefit
of adjoining or oeighbouring fand, especially if it be part of » specified estate,
as for the whole and net the part, and cerfainly that result was reached in the
cases before Buckley 1. and Stamp 1. Basically, however, it is in my judgment
a question of construction of the parsticulur covenuant' "(14).

It was staled In the imstrument by which the eovenants were given that
“the bLenefit of the foregoing covenants shall be appurtenant to the land in
Certificate of Title Volume 7521 Folio 55%. T agree with the propesition that
the question whether they are to be regarded as being for the beuvefit of that
Jand, considered as an entirety, or as being also for the benefit of any portion
of that land which is subsequently held in separale ownership, is 2 question of
construction.  But that proposition does not in itself provide an answer 1o the
question rajsed by this case. If the langunge of the instrument which contains
the covenants, considercd in the light of any surrounding circumstances which
may legitimately be regarded as an aid to construction, contains a sufficient
indication, either that the benefit of the covenants is atlached only to the
designated land as an entirety, or that it is aitached also to portions of the
land, then the problem is solved by construing the covenants in accordance
with that isdication.

(12) (196’!) 87 WN (Pe. 1) (14} (195‘]) 87 WM. (P 1)
W,

S.W.), at pp. 3-4.
[€k3] [!967] 2 WLR.
p. 6363 [!967] 1 Al! ]:R 339,
at p. 346,
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But, if there is not any definite pointer towards one construction rather than
the other, to be found in other provisions in the instrument or in the circum-
stances lo which it relates, it has 1o be determined what meuning should be
given, without such aid, to a provision that the benefit is to be appurienant to
the land in a specified certificate of title. In that situalion, it is necessury to
consider whether it is proper to attach to the words the meaning which, o
one’s own mind, scems preferabie or whether there is & body of authority
which suggests the answer which, in the absence of uny sufficient contrary
indications, ought to be given, The line of inquiry which I have just suge
gested is the same, 1 think, as that expressed herein by Jucobs 1A, by his refecs
ence to the submission for the appellants that such words have, according to
the authorities, the prima facie meaning of Lthe Iand in s entirety, and by his
statement that it is consistent with avthority to determine that the words are
“peutral”,

In the statement made in Re Selwyn’s Conveyasce($3) which Hardiz 5
cited, Goll 1. referred Lo a submission thal “'the modern tendency is w0 regard
& coveoant for the benefit of adjoining or neighbouring land, especially if it
be purt of a specified estate, as for the whole and not the parl®, But, in my
opinion, the aulhorities in Englund and in this country go further than showing
a “modern tendency™ towards that construction.  The preference {or treating
the benefit as attaching to the whole kas bucn indicated fuirly consistemiy over
quite 2 long peried. I think it is shown by the Court of Appusl in Drake v,
Gray{16}, although in that case, lor the particedar reasons given, the opposite
construction was adopted. In that case it was said, us it has heen in many
others, that the quesiion is one of construction. But, nevertheless, the view
was accepted that “it must be shown™ that the benefit was irtended 1o cnure
to each portion of the land, as had been stated in the carlier auwthorities to
which the court referred. This was stated by Slesser LJ. at p. 458 and at
p. 461 and the reasons of the other members of the court were not incon-
sislent with it. It is true that it was there asserted (see p. 468} thal it is not
cssentinl, in order that this may be shown, that some pariicular form of words
such as “the land and every part of it” be used, and | am respectfully of
opision that that assertion could not be disputed.  Nevertheless, although there
may be a variety of ways in which that intention may be indicated. no par-
ticular form of words being necessary, the reasoning in the case suppons the
view that, unless there is some indication lo the contrary, where there are wonls
allaching the benefit 1o land described simply s the Jand in o specified certifi-
cate of tille, those words will be taken to refer 10 the land as & whole, Tt muy
be added that, if the distinction drawn by Romer L.J. at pp. 464-465 between
two classes of covenant, which dislinction has been discussed several times in
subscquent cases and not always with approval, is accepted and appiied, this
would favour the appelianis in the present casc.

1 do not intend to discuss all the other anthorities dealing with this question.
I agree with the opinion expressed by Lowe ., with whom Gavan Duffy J
agreed, in Re Arcade Hotel Piy. Lid.(17) that there was a course ol authority
which, if followed, required the view 1o be taken that, prima facie, the benefit

(15) [1967] 2 W.LR. at p. 636 (16) [1936] Ch. 451,
(19671 1 Al ER. ar p. 36, (17) El9a2] VR 274,
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of a covenunt of the Kind with which the court was there concerned enured to
the land as an enti I think the same view s consistent with Re Roche(18)
and with the recen. cnolish cases of Rusvell v. Archedale(19) and Re Jeff's

Transfer(20), as well as with the carlier Victoritn cuses discussed in Re Arcade
Hotel Pry, Lid.

In that case, Sholf J. delivered a vigorous dissenting judgment. But, what-
ever crilicisms may be made in refation lo the logic of the rule or in relation
To its historical development in the case law, my opinion is that a rule of
constructjon applicable to this problem has become estublished. ‘The rule
is not & hard and fust rule. 1t is a rule that, prima facie, one construction is
to be adopled rather than the other. Tt may, of course, be displaced. In my
opinion, an acceptance of the rule does not invoke the strictures against
rigidily in mallers of construction made in Perrin v. Morgan(21), or plice
the court in a gelf-imposed “thraldom™ (al p. 415}, The rule may be used for
the resolution of the problem of consiruction in cases in which, unless some
prima facle rule is adopled, there Is really no criterion for resolving i, and lhe
angswer wiil depend upoa what the particular judge thinks is a desirable result,

#nd much confusion and uncertainty will be caused (cf. Perrin v. Morgan, at
pp. 420-421).

Some would say that, il there is to be a rule, it should be the opposite of
that which I regard as having become established. That would, no doubt,
have been the view of Sholl 1., and it has been adopted by the legislature in
Victoria which enacted the amendment to the Real Properry Act of that State,
which wag considered in Re Miscamble's Application{22).

However, I am of opinjon that it is desirable to recognize and lo muke
use of the rule which, in my opinion, hag become established by the course of
authority. In Re Arcade Hotel Pty. Ltd.(23) Lowe J. added 1o his reasons
the following statement: “Since I wrote the above opinion I have had the
opportunity of rending and considering the judgment of my brother Sholl J,
1 do not fail 1o appreciale the weight of the argument he submils on the
guestion which I have considered and on which my own judseent rests. Nor
can I say that I would have come to the same conclusion as I have if the
muatter had been free of authority, but it seems lo me that where the decision
rests on the meantng of language commonly used in the same context not
only here but in England, it is undesirable that it should be construcd dif-
ferently herc from the copstruction given to it in England. Moreover, the
undesirability is cven greater where the English decisions are those of the
Court of Appeal. The case is ong, 1 think, to which the considerations adverted
Lo in Pire v. ¥, Foster & Co. Ltd.(24) should be applied.”

It may now be said that his Honour's reference to Pire v. Foster has
diminished in significance by reason of later pronouncements by the High
Court but, in my opinion, the substance of what Lowe I. said remains valid.
It is stitl desirable that there should be wniformity upoa such a subject as the
Inw of property (ck Searon v. Horton{25})}, although this is not (o be pur-

(18) (1960) 77 W.N. (N.SW.) 43L. ({22} [1966] V.R. 596,
(19) [1964] Ch. 38, (23) [1962} V.R. 274, at p. 278.
(20) [1966] 1 W.LR. 841; (24) (1943) 48 CL.R. 303,

[1966] 1 All E.R. 937. (23) {1926) 38 C.L.R. 240, al p. 244,
(21) {1943] A.C. 399.
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chased at too high a price, und this Courl is {ree 10 deparl Jrom jt i it seems
right to do so.  But, in the present case, a departure from the prima Lacic rule
to which I have referred would appear 0 be a reversa! of what has been
generally accepted, not enly in England but in Victarkx and in this State. and
may be supposed lo have been known to solicitors und conveyancers aad,
thercfore, to have affecied instruments excewded on their advice,

My examination of the foregoing problem may seem unduly long, but I
have thought it necessary because my inclination would be 1o reject the sub-
mission of the appeliants on this puint, as they are the originel convenuntors
who have received a substantial benefit by o gilt of land which belonzed to
the originat covenantee. I am not anxious to allow them this excape route
from the muain praclical consequences of the covenznts inlo which they
entered. But I think nevertheless thut they are entiled lo succced on That
submission.  In mny opinion, they are entitfed to succeed because, prima facie,
the relevant words in (he covenants showld be construed in their favour and
there is nothing in the instrument or in the proved surrounding circumstances
which is sufficient to displace that construction.

With respect, T do not dispute the correctness of the statement of Hurdic §.
that it is reasonuble to suppose that the parties “contemplated that at some
time or other the benefiled lund would probubly be subdivided™, if by this is
meant that, assuming they had thought about the mutter hefore the covenanis
were executed, they would have considered i likely that, at some time in the
future, there would be some subdivision. But, in my opinion, that is not
sufliciend indication thul the words stiaching the beneflit of the covenznts were
nteant 1o make it enure (1o use the words of the feurned judge) “lor the bene-
fit of any residential atlotments into which it might subsequently be sub-
divided”.

If the cvidence had shown that, when the covenanls were exccuted, Mr.
Benjemin, the covenaniee, had already decided that there wos to be a sulb-
division in ke neur future and that the appellants knew this, probably 1
should have regarded that as a sulficient ground for construing the covenants
in favour of the respondents. T agrec entircly wilk Jacobs JLA. in regarding
the evidence as being in an unsulisfuctory state an this uxpect of the case. I
have not overlooked Lhe Fact that at the hearing counsel for the respondent,
Mrs. Stabback, sought to ask the appeltunt, Mr. Elison, uhout discussions
Between himself and Mr, Benjamin prior to 19th December, 1962, congerning
the gramting of a restriclive covenunt, and this was disaliowed. But it is not
siggested that, if it bad been gHowed, evidence might have been clicited 1hat
Mr. Benjamin said then that he had decided to subdivide his pd. In the
absence of any positive evidence, and in the light of Mr. Ellison’s sworn
denial that a gift 0 him of parl of Benjamin’s Jund was discussed prior 10
19(h December, 1962, and in the light of the submissions made to this Court,
it iz impossibie for the Court to decide the case on the footing that a sub-
division was in the sctuul contemplation of the purlies ul the time when the
covenants were given. I can find no ather faclor tending Lo the conclusion
that the canstruction Tor which the respondent, Mrs. Swbbagk, contends
shoukd be adopled, Therelore, the appellands are emtilled 1o succeed on the
primary question.  That conclusion makes il unnecessary for me o deul with
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the questions of urrsrlainly which were also debated. I am of opinion that
the appeal shouwld lowed.

In all the circumstances of the case, 1 think that the respondent, Nrs. Stab-
back, ucted quite reasonably in disputing at the hearing the claims of the appel-
Tants, and ¥ think that there should be no order as {o the costs of that hearing,
except an order for the costs of the respondents the O'Neills. T agree with the
orders proposed by the leurned President.

tacons LA, The present appellants applied in equity for orders under
s. 39 of the Conveyancing Aet, 1919, us amended (sec Re Eilivon and the
Convexaucing Aer{26)}. They are the registercd proprietors of land in respect
of which by registered dealing number J451275 {hey cntered into the Tollowing
covenants:

“1. That any building hereafter erccied by the transferce adjacent to the
common boundary of the parcels of the fand condatined in the said certificate
of title shall in relation to the mean lateral level of the said comaton boundary
line be of a sinple storey construction and the floor of a2ny such building shall
be copstructed at a height not greater than three fect above the meuan Iateral
tevel of the common boundary fine as aforesaid.

2. That if the transferces shall construct on their said parcel of Jand a
path or driveway for pedesitian and vehicular traflic passing to and from the
said land to and from the postion of tand subject of the zbove easement then

no part of such pathway shall be wider than thirteen feet six inches at the
said comimon boundary line.

“The LenefiL of the [oregoing covenants shall be appurtenant (o the Jand in
Certificate of Title Volume 7521 Faolio 55.

“The benefit of the ferepoing covenants s upon the land in Cerlificale of
Title Volume 7366 Folio 111. The said covenants may be released varied or
modified by the lransferor or his executors administralors or assigns.”

The words “said cerlificates of title” where used in the covespant reler 1o the
land in Certificate of Title Volume 7366 Folio 111, that is to say the present
appellants’ land, and the land in Cerlificate of Title Volume 7321 Folio 55,
that is to say the dand which was intended to have the benefits of the coven-
ants. The Jatter fand was owned by Edward Lionel Benjamin whe was the
other parly to the registered dealing Number J451275.  This dealing was a
transfer and grant of an casement of way in favour of the present appellants.
Tt was exccuied oo [9th December, 1962, althoush it had been the subject of
carlier negoliation and discussion. The said Edward Lionel Benjmin died a
few weeks later. His successor in title Barbara Olgu Benjumin carricd out a
subdivision of the land of Edward Lioscel Benjamin, 2 subdivision whicl had
been initiated by him ia bis I¥etime. By this subdivision three lois were
crealed. Two of fhese lols were sold and the third was given to the present
appellants pursuant to a promise of pift which had been made by Edward
Lionct Benjamin during his lifetime. The present appellants now seck declara-
tions that the restrictions arising under the covenants contuined in the dJocu-
ment J451275 are not enforceable by any person, or aliernatively that the

(26) (1967) B7 W.N. (PL 1) (NSW.) 1,
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restrictions are not enforceable by any persen oller than a person whe iy
registered as a proprietor of ail the land formerly contdined in Certificute of
Title Volume 7521 Folio 55. 1 should add that after the subdivision 1o
which I have referred not only wus part of this Lnd given to the present
appellants but the remaining two lols were sold 10 different owners.

The grounds upen which It was argued before Hurdie 1. und before s
thut the reslrictions were not enforceuble were, first, thul the covenunl was
void for uncertainly and, secomdiy, thul it wus o covenxnl the benefits of
which was unnexed 1o the whole of the land in Certificate of Title Volume
7521 Folio 35, sn 1hat when that land was divided in awnership the covenunt
ceused Lo be enforeeable us one annexed to the fand. [t was not argued that
the covenumls did not louch or concern the lend intended to be bepefited, and
I see nothing in the cvidenee which would lead 10 a conclusion that the
covenants dwd not touch and concern the whole of that land.

The position is complicated 1o some exient by the [acl thid the present
appelhunts are the originel covenanters.  So long a8 they are the owners of
the Jund the subject of the burden of the covenunt it seems to me thal the
covenant reparded as & persenad covenant by them is binding upon them and
it is enlorceable by Barbara Olga Benjumin as the personul represcatutive of
Edward Lionel Beajumin.  IMowever, no rcliunce bas been placed by the
partics wpon this aspeel of the maller and wpon the view 1hat 5 89 of he
Conveyancing Act 15 concerned only with covenants the benefit of which is
annexed (o [and, there seems no reason why orders should not be mude under
thut seclion, without affecting the valility of any personal covenant which
may in parlicidar circumstunces be still in exislence.

Hardie 1. came to the conclusion that the presen! appellants were not
calitled to the orders and declarations which they soughl.  Ile determined
that the covenanls were not void lor uncertainty, and he also delermined
that the benefit of the covenams was appurienant not only to the whale of the
land in Certificale of Title Volume 7521 Folie 35, but also 1o each und every
part of that Jand. e held that the words “adjucent to” were not uncerain jn
the context and that the words “mean lateral level™ where used in the same
covenant also were not uncertsin. I respectfully agree with the conclusion
that these latter words are notl uncertain,  The words “nwan level” may be
capable of various applications, bel, when they are used in u covenant of this
kind, it is necessary for the court as u question of construction to decide which
is the approprizle applicalion. I do not think 1hat the yuestion can he deter-
mined by the evidence of the surveyors und their usages, although such evidence
was culled. The word to which the experl witnesses could give no efect way
the word “luteral”. However, us [ huve suid, T doubt whether in the cirewm.
stances his is a question which can ta any degree be determined by such
expert witnesses. I in this conlext the word can be given no meaning which
adds anything (o the words “meun level”, then [ liink that it should be iwnored.
However, T am not satisfied that it can be given no mcaning in this wig,
It seems to me to express rather inelegantly the idex of whing the meun Tevel
afong the side of the parcels of land where there Is u common boundury.
First, there is o reference (o the commion boundary of the purcels of land und
then there 1§ a reference to “the common Boundary line™, [ think (hat the
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word “lateral” Is irtended to reinforce the concept of the mean level being
taken along thar of the land where there is this common boundary, It
is truc that probav., the same result is achieved by the use of the words “com-
mon boundary line™ but I do not think that this tautology is a ground for
holding the words and therelore the covenant to be uncertain.

In relation to the words “adjacent o™ in lhe present context I find much
greater difficulty and here regretfully I find myself obliged to diller from the
conclusion of the learned judge at fisst instance. The words “adjscent to”,
although vague (sce Camberwell Corporation v. Waldmaun(27)) muy be eap-
able of being resarded as cerluin where in the context and in the circum-
stunces they can be related lo an existing situalion. Thus in Cave v. Hore
sell(28) in respect of the words “adjoining shops™ it was held that these words
were not flimiled to the shops physically in coatact with the demised shop but
extended o another shop, namely No. 6 in the sirect, MHowever, in thal case
and in ihat {ype of case meaning und application of the word can be deter-
mined at the time of the making of the covenant. It is possible to say with
certainty in the fight of the circumstances what the parties intended. In a case
such as the present onc this is not possible. I do not think it is sufficient Lhat,
if a building were erected or praposed to be erecled, one could of that building
or proposed buildings say that it was or was not adjacent. [ think that it
would. be necessary to be able now or at ihe time of the making of the
covenant to point out upon the ground where & building might be built wilhout
being said to be adjacent to the common boundary of the parcels of the Iand.
It is this difficulty which has compelled Mr. Rolfe to submit that in the conlext
any building on the land of the covenanlors would be adjucent to the common
boundary line and to concede that any other construction of the words would
make it very difficuit to find the necessary certainty. I do not think that the
words can refer lo any building construcled vpon the land of the covenantors.
The covenant refers only to such buildings when they are adjacent to the
common boundary. If the reference were to an existing building I think that
it could be determined whether the parlies intended that it should or should
not be within the description “adjacent to”. Ilowever, since the covenant
looks to buildings to be built in the future, I do not think that the necessary
degree of certainty can be found in the langusge. I therefore think that the
first of the covenanis is void for uncertainty upon this ground.

The second covenant will only be uncaforceable if the appellanis are correct
in the submission that these covenanls were intended only to be annexed to the
wliole of the Iand and not to the Jand und every part of it. Iardie J. came
to the conclusion that the covenant was intended for the benefit of the land
and each part thereol,  Primarily he came to that concluston upon the circum-
stance that in his view size and shape of the land made it reasonuble that
the parlies should have in mind that ab some time the berefited land wonld
prohably be subdivided into af least two residential blocks. T am not prepared
to dissent from this view of the circumstances which was taken by the judge
at first instance. [ would only difler from his cenclusion if Mr. Needham
were correct in bis submission that prima facie the words “the land in Ceri-
ficate of Title Volume 7321 Folio 55" mcant the land as a whole. If that

(27) (1945) 72 C.L.I. 250, (28) [1912] 3 K.B. 533,
at p. 257,
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be so then there is np ambiguity and, although surrounding circumstunces cun
be looked wi, I doubt whether 2 possibility of seme subdivision i the fulure
could be regarded as such a factor that the prima facie meaning of the words
should be discarded. However, I am not satisficd that these words have Lhe
prima [acie mesning for which Mr. Needbam coniends. [ think that it s
consistent with awthority to determine that these words are pewiral and that
they muay refer either o land as a whele or o the faud and each part thereol.
It will then depend on the cireumstances in which they were wsed which
nearing is given to them,

“The question whether the covenants are unnesed o the whole of the land
expressed to be protected, as a whole, or to the whole and cach and every
part is purely one of construction. Oflen this question ¥s casily resolved,
owing to the presence of a provision which, cither expressly or by pecessary
implicution, shows that the annexation Is 10 each snd every parl.  Such words
are, for instance: ‘all or any of their lands' [1900] 2 Ch. 388; ‘such part or
parts of the lands sabject o the settlement as shall, cte' [1937] Ch. 651,
[1939] Ch. 1; ‘the said lapd and every part thereol” [1936] Ch. 430: 'so that
every person for the fime being enfitled to ary estute in any soch lunds shail
have a right 1o the observance’ [1935] Ch. 5391. But very dillicult questions
of construction may arise,” Restrictive Covenanis Affeciing Frechold Land,
Preston and Newsom, 4th ed., at p. 18,

Me. Needham has relied on ceriin passages in Re Union of London and
Smith's Bank Limited's Conveyanee; Miles v, Laster(29), at p. 628 in par-
ticular.  On this page in the judgment of the courl, which was delivervd by
Romer L.J., there is reflerence to the well-known cuse of Renaly v, Cow-
lishaw(30). Of that case, Romer L.J. said: it is a judgment that has received
the approval both of this Court and of the House of Lords, und hus alwuys
been regarded s a correct slatement of the law vpon the subjecl.  Sloted
shortly it laid down this: that, apart from what are usuully referred to as
building scheme cases (and this is not a case of that sort), « purchaser fram the
originel covenantee of land retained by him when he executed the canveyance
containing the covenant will be cnlitied to the benefit of the covenunt jf the
conveyance shows that the covenant was fatended 10 epure for the henciit
of that pasticular land. It follows that, if what is being acquired by the pur-
chaser wasg only part of the Jand shown by the conveyunce us being intended
to be Lenefited, it niust also be shown that the benefit was intended te enare
to each portion of that lzad. Ir such cases the bencfit of the restrictive
covenant will pass to 1he purchaser without being mentioned. It runs with
the Iand. In all other cases the purchaser will not acyuvire the henefil of the
covenant unless that bencfit be expressty assigned to him—or, 10 use lhe words
of the Vice-Chancellor, ‘it mest appear that the bznofit of e covenunt wus
part of the subject-matler of the purchase’.”

I can apprectate Mr. Needham's submission that by these words it is sug-
gesled that there is some onus on the purly who sceks to show thul the benelit
was intended to enure to each portion of the land. IHowever, | have gcome
to the conclusion that this puis the matter teo highly and that this view was
not neecessarily intended by the words which 1 have quoted. The question

(29} [1933] Ch. 61l {30) (187%) 9 Ch.D. 125
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commences as, an” ~lways remains, one of construction. ln practically cvery
case the words 1 sary. We have had the benefit of a very useful sum-
mary of the cases in schematic form presented lo us by Mr. Needham. I
do not think that jt Iy useful (o go through all these cases in order lo discuss
the words used in each of them to describe the land to be bepefited. I think
that it is probably true, as Mr. Needham has submilled, that in recenmi
decisions in England there has been a tendency lo commence the guestion of
construction involved with a presamption that general words refer 10 the land
as a whole and not to euch part thereof. T here refer particularly to Russell v.
Archdale(31) and Re Jeff's Transfer(32). Tt is also true that the Supreme
Court of Victoria in Re Arcade Horel Pry. Ltd.(33) by a majorily allirmed
an express principle that the question was covercd by English authority as well
as some Viclorian authority, and Lowe J., at p. 278, declined to say that he
would have come {0 the conclusion which he did, namely that the covenant
referred only Lo the whele of the land, il the matter had been free of authority.
At p, 277 he refers o earlier decisions of the Supreme Court of Vicleria and
distinguishes another decision of that Court upon the ground that considera-
liong in cvidence and the true consiruction of the covenant then in question
led 1o 2 cenclusion that the benefit of the covenant was annexed to each and
every part of the land.  Sholl J. entered a vigorous and learned dissent and I
would quote {rom that dissenting judament at some lenglh, at p. 291: “Is there
then some particular virtue in the addition of the words ‘or say part thercol®
1o the description of the benefited land? Why should that be so? Unless there
is something in the wording of the covenitnt clearly restricting those entitled (o
the benefii of it lo the person or persons from lime to time holding a whole
property in a single ownership, why should the benefit of the covenant not be
understood Lo be distributed over the benefited land, in the same way as the
burden over the burdened land? I can see no logical reason why noti; and
as a mere matter of language I can see no such reason, There may, of course,
sometimes be words used that a court must construe as conditioning the right
to enforce the covepant upon the single ownership of the whole of the bene-
fited land. There have been cases in which ownership of a named ‘estate’ has
been referred to, which have been so trested.  For example, in Re Ballard's
Conveyance{34) the words referving to the cenvenantee were ‘the siid Emily
Harriett Ballard her heirs and assigns and successors in title owners from time
to time of the Childwickbury Estate of Sir John Blundell Nuple® and in Re
Freeman-Thomas Indentire(35) the covenant was entered into with F. ‘and
other the owner or owners for the time beinz of the Ralton Estate in the said
county of Sussex his and their heirs and assigns”.  The courts in these cases
treated the words as describing the beneficiaries of the covenant in terms which
could not properly be applied {o any but the owners of the whole ‘estate’ in
one ownership, and no doubt a covenant could easily be drawn to express such
@ requiremcent, e.g. by referring o ‘lhe repistered proprictor or propriciors for
the time being (in the one ownership) of all that piece of land', etc. But why
do not the mere words ‘registered proprietor or proprictars for the lime being

(31} [1964] Ch. 38. G4) [
(32} [1966] 1 W.LR. 841 a5y I
£1966] 1 Al ER. 937. i

33) [1962] V.R. 274
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957] 1 All ER. 532,
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of the land comprised in certificate of title numbered so and so’ adeyuately
describe the subsequent registered propriciors of portions of such land, just as
they would the repistered proprielors of portions of the burdened land? With
respect, I dissent from the view of those whe think a distinclion must or
should be drawn.”  And lster, at p. 293: "l il is not necessury Lo add or
any parl thereol’, us a matter of ordinury funguage, in order 10 distribute the
benefil of o covenant, the law does not malkie il essenting,  1ndeed, in Prake v.
Gray{36} ilself, the Court of Appeal unanimously held that the benefit of a
restrictive covenant was apncxed to every part of the henefiied land noiwith-
standing the ubsence of the words ‘or any part thereof’; and two of (he learped
judges expressly stated that such words were net essentind; see per Slesser L.J,
at p. 461, and per Greene L.J. (a5 he then was) at p. 468"

I agree with Sholl J. upon the importiunce of the decision of the Court of
Appeal in Drake v. Gray(37), There were in that case no words indicuting
that the benefit was to extem! to all parts of the land bat the fact that
parlition was in course at the time was regarded as a circumstunce which
coukd defermine how the peneral words would be construed.  in New South
Wales in Re Roche and the Comveyancing Act(38) Myers §., allouyh he came
to the conclusion that the words In question in that ¢se relerred only to the
whole of the land intended 1o have the benefit, neverthefess approached the
matier purely as enc of construction uad, as 1 read his judgment, commenced
wilkk no presumplion that because of the generul words used only the land
as & whole was inlended to be benefited.

My conclusion, therefore, is that il is erroncous to regard the problem of
construction as different from any other problem of consiruclion. In this con-
nection it is not inappropriate to refer (o the decision of the House of Lords in
Perrin v, Morgan(39). The words “the lund contained in™ ja named certi-
ficate of title] never stand zlone independent of surrounding circumstunces
any more than the word “money” in a will ever stunds alene, 1n eugh cuse
there is almost inevitably a background with the assistance of which meaning
can be given to the ambipuous word or words., Yn cuch case it is neccssary
that the courts eschew the course of adopting 4 primat facie meaning which
simplifies the task but makes the result less meaningful.

It may be that different problems erise when the benefit is conferred on the
owner for the Lime being of certain lunds. Such a phrase may upon its fuce
regard the kznds as an indivisible whole because of the refereace to ownership.
I express no concluded opinion upon this point, However, when the relerence
is to the land in a certain cerlificate of title I caa observe no principle of
construction (in the absence of any artificiul rule) which would fimit those
words to the Jand as a whole. I am inclined to think that quile apart from
surrounding circumstances sueh a reference (o lands includes the Jand zad every
part thereof. It may be tested by examining one particuiar parcel of land out
of the whole and asking the question: “Is that lund which is included in the
relevant certificate of title or which was so included ot the relevant time?”
By analogy to easements, 1o which restriclive covenants in cquity bear some

(36) [1936] Ch. 43l (38) (1960) 77 W.N. (N.SW.) 431.
(37) [1936] Ch. 451, (3%) (19431 A.C 399,
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resemblance, one v ~1d conclude that a reference to the land benefited gene-
rally would be su. t to enable the beaefit to envre to each part of the land,
See in this connecuyun the recent arlicle, “The Benefit of Restrictive Coven-
ants™, 34 Law Quarierly Review 22, al p. 27. In that article the .lecaroed
author examines the English authorities and comes to the conclusion that there

is no rule that particular words are nceessary yeferring either directly or-

indirectly to each and every part of ihe land before the benefit can enure o
every portion of the Jund. Having read thut aricle, which arrived after the
hearing of argument in this case, I am reinforced in the conclusion which I
had previously reached before having the benefit of reading that article.

1 have also had the benefit since writing these words of reading the reasons
of the learned President in which he expresses inability fully te appreciate the
meaning of a refereace to the land and each and every part thereol. I must
confess that I cannot share this difficulty, nor de I think that the question is
affected by variations in ihe subdivisional requirements of local councils. I
do not think that these requirements reflect the reatities of the problem of
construction involved, unless they demonstrably and obviously would bar a
subdivision. I think that gencrally speaking the realities are that in the case
of land intended 1o be subdivided or capable of subdivision a covenant much
more likely than not is intended to be read distributively.

In the present case there is no posilive evidence that & subdivision was in
actual contemplation belween Mr. Benjamin and the present appellants. The
state of the evidence is somewhat cxtraordinary in that the projected sub-
division, at least to the extent of the proposed gilt of part of Mr. Benjamin's
land to the present appellants, must have been mentioned wilhin days ar at
the very most less than two weeks alter the execulion of the document con-
taining the restrictive covenant. Yet Mr. Ellison denied that it had ever been
meationed at the time when the covenant was made., 1f [ thought that the
question turned upon whether or not Mr, Benjamin had indicated his proposal
to make a gilt to Mr. Ellison at the time when the covenant was executed I
would [ee]l most unhappy that the case should turn om evidence in the siate
In which it now appears. It is true that Mr. Eilison swore that there had been
no mention of the proposed gift fo him at the time when the covenant was
executed, but at Lhe iime when he gave that evidence he was apparently under
the misapprehension that a whole year passed before the death of Mr. Ben-
jamin. In fact only a few weeks passed and Mr. Ellison then corrected his
statement that the mention of Lhe gift was a fow days before or after Christmas
(which would have brought the mention of the subdivision and gift to him
within a day or so of the execution of the covenant) to about the New Year
which tock the first mentioa a few days later, Al this seems most vasatic-
factory, but in my view it is not a determining matter in the present case. It
seems to me that with the various land dealings that were going on by way of
grant of right of way and the like and taking account of the size of the piece
of land of Mr. Benjamin in that locality at that date 1 cannot be satisfied that
the learned judge at first instance was incorrect in his view that a subdivision
sooner or later must have been in contemplation, and that there would be no
reason to think that the benefit of the covenant should enure only 1o the land
so long 25 it remained wnsubdivided. Taking the view which I do that the
words “the land in the certificate of title” raise no presumption that only the
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whale of the land was meant and that the surroun
true guiding factor, I think that the circumstances
could well come to 1he conclusion that the whole and cach purt of the lund
was intended, and I am not prepared to dissent from that conclusion. § would,
therefore, propose that there be a declaration that the first of the WO covenants
is not enfarcesble upon the ground that it is void for uncertainly, but that
otherwise the appeal be dismissed. In the circumslances, since neither appel-
fant nor respondent was wholly suecessful, I think that there should be ne
order as to the costs of {his appeal.

ding circumstances are the
were such that Hurdie J.

By aajority, appead allowed.  Order of 24h Angust, 1967, ser aside.
In liew thereof declare that rextrictions conined in Transfer No.
J451275 are nor enforceable by Rona Irene Stabback, Gordon lames
O'Neill and Lorna Laver O’'Nelll or any one or more of them, Appel-
lames 10 pay costs of respordents Gordon James O'Noill and Lorue
Laver O'Neill in praceedings before Hardie J. No other Grdder as 1o
cosis of those praceedings. Cost of appetlants of this appeal 10 be paid
by respondent Rona lIrene Stabback, who is to have a ceriificate
wider Suitors' Fune Act,
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