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Introduction

1. The Objectors
 oppose the application to remove or modify the Restrictive Covenant contained in Instrument of Transfer No. 1013193 registered in the Land Titles Office in the Register Book and affecting the land described in Certificate of Title Volume 8048 Folio 671.

The covenant

2. The covenant provides:

… the said Alice McGill her heirs executors administrators or transferees will not erect or cause to be erected on either of the said lots hereby transferred on Lot 37 more than one dwelling house and on Lot 38 not more than four dwelling houses and in the event that it is subdivided not more than one dwelling house on any one lot in the subdivision and not more than a total of four dwelling houses on the subdivided lot AND it is hereby requested that this encumbrance be noted on and appear on every future Certificate of Title for the said land or any part thereof as an encumbrances affecting the same.

Dated the sixth of September 1921.

3. Significantly, the 1987 amendments to the restrictive covenant, underlined, were to the original 1921 application. It was not removed in its totality, replaced with a fundamentally new restrictive covenant.

4. The Application is brought pursuant to section 84 of the Property Law Act 1958 which provides:

84. Power for Court to modify etc. restrictive covenants affecting land

(1) The Court shall have power from time to time on the application of any person interested in any land affected by any restriction arising under covenant or otherwise as to the user thereof or the building thereon by order wholly or partially to discharge or modify any such restriction (subject or not to the payment by the applicant of compensation to any person suffering loss in consequence of the order) upon being satisfied-

(a) that by reason of changes in the character of the property or the neighbourhood or other circumstances of the case which the Court deems material the restriction ought to be deemed obsolete or that the continued existence thereof would impede the reasonable user of the land without securing practical benefits to other persons or (as the case may be) would unless modified so impede such user; or 

(b) that the persons of full age and capacity for the time being or from time to time entitled to the benefit of the restriction whether in respect of estates in fee-simple or any lesser estates or interests in the property to which the benefit of the restriction is annexed have agreed either expressly or by implication by their acts or omissions to the same being discharged or modified; or

(c) that the proposed discharge or modification will not substantially injure the persons entitled to the benefit of the restriction:… [Emphasis added]
The Applicant’s arguments

5. 84(1)(a):

a) That by reason of changes in the character of the property, the restriction ought to be deemed obsolete.

b) Changes in the character of the neighbourhood to such an extent that the restriction ought to be deemed obsolete.

c) As a result of other circumstances, the restriction ought to be deemed obsolete.

d) The continued existence of the restrictive covenant will impede the reasonable user of the land without securing practical benefits to other persons.

6. 84(1)(c):

a) The proposed discharge or modification will not substantially injure the persons entitled to the benefit of the restriction.

7. 84(1)(b):

a) That persons of full age, from time to time entitled to the benefit of the restriction have agreed either expressly or by implication to the same being discharged or modified. These will be dealt with, in turn.

The Applicant bears the burden of satisfying the court that an order should be made in its favour

8. To begin with, it should be noted that the Applicant has the burden of satisfying the court that an order should be made in its favour. This was made clear in Re Robinson
 and Re Stani.
 In Re: Robinson
 Adam J emphasised:

The point I must make, and it has been made in many cases, is that it is for the applicant to bring himself within one or other of these branches, lettered (a), (b) or (c) before a court is authorised to interfere with a restrictive covenant.

Even with the changes that have occurred to the character of the property or the neighbourhood, the restriction is not obsolete

9. As to the first argument, the Applicant claims that by reason of changes to the character of the property or the neighbourhood the restriction ought to be deemed obsolete.

10. The Objectors submit in response, notwithstanding the changes to the property or the neighbourhood, that the restriction is not obsolete.

11. To begin, it should be noted that this test of obsolescence is rarely met, for to be obsolete, the covenant must be entirely bereft of value. As His Honour Adam J held in Re Robinson [1972] VR 278 at 281:

It appears to me the critical words in that limb of the section are the words “shall be deemed to be obsolete”. What does “obsolete” mean? When is a restrictive covenant properly to be deemed “obsolete?” This has by authority been stated to arise where the object of the restrictive covenant can, by reason of changes that have occurred, be no longer achieved or fulfilled. In other words, through changes that have occurred the restrictive covenant has become futile or useless….

It appears from that, that if the restrictive covenant continues to have any value for the persons entitled to the benefit of it, then it can very rarely, if at all, be deemed obsolete. One really inquires into the purpose of the restrictive covenant. In this case it seems to be clear enough that the purpose of it is to maintain the purely residential character of the land which is subjected to it…. [Emphasis added.]

12. It has also been suggested that the test of obsolescence is so difficult to meet, that some ulterior purpose must be shown. For example, in Chatsworth Estates Co. v Fewell,
 Justice Farwell held:

But to succeed on that ground
 the defendant must show that there has been so complete a change in the character of the neighbourhood that there is no longer any value left in the covenants at all. A man who has covenants for the protection of his property cannot be deprived of his rights thereunder merely by the acts or omissions of other persons unless those acts or omissions bring such a state of affairs as to render the covenants valueless, so that an action to enforce them would be unmeritorious, not bona fide at all, and merely brought for some ulterior purposes. [Emphasis added.]
13. First, irrespective of the changes to the property or the neighbourhood, the covenant cannot be said to be bereft of value for it conceivably acts as a permanent bar to a substantial number of new medium density dwellings being constructed within the subdivision. That is, if the benchmark density of the development planned for the subject land, being 1:317m², is allowed on other properties burdened by the covenant, there is scope for a considerable increase in the number of medium density dwellings within the subdivision.

14. Second, there has been no evidence to suggest any mala fides or ulterior purpose on the part of the Objectors.

The continued existence of the restrictive covenant will not impede the reasonable user of the land without securing practical benefits to other persons

15. With respect to the second half of section 84(1)(a) of the Property Law Act 1958, it is submitted that the continued existence of the restrictive covenant will not impede the reasonable user of the land without securing practical benefits to other persons. This much is clear from a comparison of the facts in the present case with those in Re: Stani.

16. Re: Stani concerned a piece of land in Clayton, described for present purposes as Lot 94, that was approximately 1/3 of an acre in size. As described in the judgement by Young CJ and Barber and Nelson JJ:

On 24th August, 1956, the original proprietor had transferred Lot 94 to one Robert Thornton. On 27th April, 1964, the appellant Stani became the registered proprietor, erected a dwellinghouse on the front portion of the block, and moved into residence in the year 1965. At some unspecified date in 1973 the appellant subdivided Lot 94, and in consequence two separate titles were issued to Lot 1 and Lot 2. The transfer by the original proprietor to Thornton, dated 24th August, 1956, and being transfer numbered A.214172, contained a covenant as follows:

That the transferee “will not at any time use the said land for the purpose of any trade or business and shall not erect nor allow nor permit to be erected on the said land hereby transferred or any part or parts thereof more than one dwellinghouse with the usual outbuildings and fences nor excavate carry away or permit to be excavated carried away or removed any earth clay stone gravel or said therefrom except as may be necessary in connection with excavating for the foundation of any building to be erected thereon.”

The covenant is contained and repeated in all subsequent transfers, including the transfer to the appellant, and appears also notified as an encumbrance on the appellant’s title to the whole of Lot 94 and on each of the two separate titles issued following this subdivision into the two allotments.

A summons was issued by the appellant pursuant to the Property Law Act 1958, s.84, and Rules of the Supreme Court, Order 54, rules 14 and 19. The summons sought a declaration as provided in s.84(2) in relation to the land comprised in Lot 2 and

“(3)
If the said land is so affected an order pursuant to s.84(1) of the said Act wholly discharging the restrictions in the said instrument of transfer or alternatively discharging or modifying the restriction contained therein upon the erection of more than one dwellinghouse with the usual outbuildings and fencing.”

17. For Lot 2, Stani had prepared plans and had the necessary planning approval from the then City of Oakleigh for two self-contained flats. However, his counsel had informed the court that he would be content with a modification sufficient to permit the erection of one dwellinghouse upon Lot 2, making two houses on the whole of Lot 94.

18. From a factual perspective Re: Stani
 is comparable with the present case insofar as the covenant in that case was restricting one dwelling per third of an acre. In the present case, the covenant has been modified to allow four dwellings on 3175.1 m² of land(or in my learned friend’s assessment, about an acre. This averages to allow one dwelling per quarter of an acre.

19. On the matter of whether the continued existence of the restrictive covenant would impede the reasonable user of the land without securing practical benefits to other persons, their Honours had the following to say:

The Applicant in seeking to establish that the continued existence of the restriction would unless modified impede the reasonable user of the land, argued that whatever might be thought of the original intention to erect two flats or units, the erection of one dwellinghouse on Lot 2 is within the description of reasonable user and that such user was impeded by the restriction. As to this argument, the learned judge observed that it was necessary to go back to the purpose or design of the subdivider in imposing the covenant; that it was imposed for the purpose of ensuring that one resident only was to be erected on each block so there would a reasonable density of population giving a reasonably quiet residential atmosphere, attractive in that it would provide a tranquil, quiet existence.

20. It is submitted that this is equally applicable to the present case.

21. Their Honours continued to discuss the learned trial judge’s concerns about the impact of precedent before concluding that, having regard to the purpose of the covenant, the desire to construct two dwellings on a third of an acre (one dwelling per one sixth of an acre) was not a reasonable user of the land. In comparison, in the present case, the Applicant wishes to construct ten dwellings on one acre (one dwelling per one tenth of an acre):

He further observed that to alter the density of residents, with the approval of the Court, in one instance, might well encourage others to follow suit. The learned Judge found that having regard to the purposes of the subdivider in imposing the restriction, to erect two dwellings on one allotment was not a reasonable user of the land.

In considering whether the restriction would, unless modified, impede the reasonable user of the land, the learned Judge was in our opinion correct in having regard to the purpose of the covenant; see Re: Ghey and Galton’s Application (1957) 2 QB 650, especially at p.663 where Lord Evershed, MR said:

“But I think it must be shown, in order to satisfy this requirement, that the continuance of the unmodified covenants hinders, to a real, sensible degree, the land being reasonably used, having due regard to the situation it occupies, to the surrounding property, and to the purpose of the covenants.”

…. We are by no means convinced that the learned Judge was in error in so far as he concluded that the continued existence of the restriction would not impede the reasonable user of Lot 94. But His Honour did not rest his decision solely upon that consideration. He went on to consider the second element and came to the conclusion, contrary to the appellant’s argument, that the continuance of the restriction would secure practical benefits to other persons. His Honour took the view that the practical benefits which the continuance of the restriction would secure to the persons entitled to the benefit of the covenant were “living in an area of light population density with the great advantages that go with that circumstance.”…

We are disposed to agree in this conclusion. To quote the final sentence from a well-known passage in the judgement of Farwell, J, in Re: Henderson’s Conveyance (1940) Ch. 835 at p.846:

“If a case is to be made out under this section, there must be some proper evidence that the restriction is no longer necessary for any reasonable purpose of the person who is enjoying the benefit of it, or that by reason of a change in the character of the property or the neighbourhood, the restriction is one which is no longer to be enforceable or has become of no value.”

There was no evidence in this case. [Emphasis added.]
22. Of substantial significance is the following paragraph which shows that the precedent factor is one to which the Court should have regard:

Moreover, we agree that any alteration to the design of the original subdivision would affect the quality of living in the area and in particular would affect those living in the area and in particular would affect those living in the immediate vicinity of Lot 2 in that any relaxation of the restriction imposed by the covenant would almost certainly lead to further applications of a similar nature, resulting in a detrimental change to the whole subdivision. [Emphasis added.]
23. The Full Court decision continues to suggest that the existence of medium density development, rather than supporting the case for removal or modifying the covenant underscores the importance for the restriction’s support:

The fact that there already have been, in breach of the covenant, two instances of similar subdivisions of allotment, one of them Lot 74, in a very similar situation to that of the subject land, and the fact that the applicant relied upon the existence of these breaches to support his application, point to the reality of this fear of the ultimate destruction of the original planner’s design.

24. So it is in the present case. The owner of Lot 37 will be awaiting the outcome of this application with keen interest, for if it succeeds, there appears to be little reason why a similar application on the neighbouring property would not also succeed.

25. Further, there are many other properties within the subdivision ripe for medium density development, held back perhaps only by the covenant and the passage of time. Already it is possible to discern a difference in density between those lots burdened by the covenant and those that are not.

26. And with respect to my learned friend, even if it is unlikely that all burdened properties within the subdivision will become home to medium density development at some stage in the future, the application of the benchmark density of the development to the other burdened lots within the subdivision, shows the construction potential that may be released if this Application succeeds. That said, who would have envisaged such extensive medium density development in the subdivision 20 years ago?

It is not sufficient for the Plaintiff to show the covenant impedes its “preferred” use

27. The Plaintiff argues that the continued existence of the covenant would impede the reasonable user of the land as it would prevent the construction of a further six units.

28. However, it is not sufficient for the Plaintiff to demonstrate that the highest and best use of the land would be prejudiced unless the covenant is removed or modified. As McInerney AJ explained in Re: Miscamble’s Application:

I think this is all the applicant succeeded in doing; he showed that a reasonable user of the land would be for flats, and that the continued existence of the restriction would impede such user. The evidence did not show that it was impossible to sell it for use as such. It merely showed that the applicant had been unable to sell at the price he asked.

29. Rather, it is necessary for the Applicant to show that there is no reasonable use, for which the property can be put. As set out in Re Henderson’s Conveyance:

There must be some proper evidence that the restriction is no longer necessary for any reasonable purpose of the person who is enjoying the benefit of it.

It is not sufficient that the continued existence of the covenant impedes the reasonable users of the land

30. Even if the restrictive covenant is held to impede the reasonable user of the land, the Applicant must nonetheless show that the covenant does not secure practical benefits to other persons. As His Honour Adam J in Re: Robinson
 held:

It is not sufficient that the continued existence of the covenant impedes the reasonable user of the land, because the section says “without securing practical benefits to other persons”. Well, are any practical benefits secured to other persons by the existence of the covenant? The legislation is obviously framed to protect restrictive covenants which are of any practical benefit to other persons from modification or discharge, even though the existence of these restrictive covenants impedes any reasonable user of the land. The first concern obviously is the presentation of property rights, however hard the consequence may be to others. And so the question here is whether to interfere with the restrictive covenant at present existing would deny any practical benefits to other persons.

…

[The authorities] make it clear that if there is some real benefit to the person entitled to the restrictive covenant, then to deprive him of it is to deprive him of some practical benefit. And the right of a person to have preserved amenities of what he reasonably considers be amenities for his projects is a right, the deprivation of which deprives him of a practical benefit.

In this case, who is to say that [it] is of no practical benefit to persons owning land in the immediate vicinity [of] other land to have that preserved consistently with the character of the neighbourhood as a whole as a private residential site rather than as a shopping commercial centre? Different people may hold different views of this; the value of land may or may not be appreciated by what is done, but it is something of substance which has been recognized for very many years by the law, the right of a person to enjoy the property with its amenities as they want to enjoy it. There is a difference between living next or almost next to a shopping site where people come to shop and where cars are parked, and living next a private residence. It is not really, I think, for a judge to say whether he personally would bother much one way or another; he has got to look at people as they are, and it is well recognised that such a matter as the character of the neighbourhood in this respect is one of material concern to home dwellers.… [Emphasis added.]

The proposed discharge or modification will substantially injure the persons entitled to the benefit of the restriction

31. This argument by the Applicant can be dealt with quite simply. That is because the court has, on previous occasions regarded the precedent effect of approving the modification or removal of a covenant as being sufficient “substantial injury” for the purposes of resisting an application made pursuant to section 84(1)(c) of the Property Law Act 1958.

32. Having said this, it is acknowledged that the “precedent” effect of this Application cannot simply be asserted by the Objectors, as this is question of fact to be determined by the court in each case. This much is clear from the following passage by his Honour Justice Menhennitt in Re Alexandra
 when considering the decision of the Full Court in Re: Stani
 which held:

“Moreover, we agree that any alteration to the design of the original subdivision would affect the quality of living in the area and in particular would affect those living in the immediate vicinity of Lot 2 in that any relaxation of the restriction imposed by the covenant would almost certainly lead to further applications of a similar nature, resulting in a detrimental change to the whole subdivision.” [Emphasis added.]
In my view that statement by the Full Court was a conclusion of fact drawn by the Full Court from the whole of the circumstances in that case, including in the nature of the subdivision. In my view it is not stated to be nor was it intended to be a statement of universal fact or a statement of law. In other words I do not understand the Full Court to have said that in every case it is inevitable that the relaxation of a restrictive covenant in respect of one lot will almost certainly lead to further applications. I understand the Full Court to be referring, in any event, only to successful applications, but I do not understand them to say that that must necessarily follow in the case of every subdivision containing a restrictive covenant. It appears to be me that what the Full Court was there saying was a conclusion of the fact which it drew on all the evidence before it in relation to that subdivision. It did not lay it down as being a proposition of law of an invariable conclusion in every case.
 [Emphasis added.]
33. His Honour Justice Menhennitt continued to illustrate this point with a further passage from Re: Stani
 relevant to the present case:

In the course of their reasons and immediately before the passage which referred to the function of an appellate court upon appeal from the decision of a judge sitting as a tribunal of fact the Full Court said:“The learned trial Judge ultimately concluded that in the instant case the modification sought did involve a real and substantial injury because the residents in this subdivision had the benefit of a restriction which assured a limited density of population and protect them from the detrimental effect of increased density. This benefit would be eroded by the modification sought in this instance. We are disposed to agree that, if the covenant were modified as sought, this might well be used to support further applications resulting in further encroachment and in the long run the object sought when the covenant was imposed would be completely defeated. An examination of the plan of subdivision shows that there are a number of allotments in respect of which an application such as this could be made, supported by the same arguments as were used to justify this application.” [Emphasis added.]

34. It is submitted that the same can be said in the present case.

The Court is not a planning authority

35. The Applicant cannot succeed in its application by arguing that the development complies with town planning requirements. As observed by his Honour Justice Eames in Greenwood & Anor v Burrows & Ors:

It was submitted by Mr Greenburger that “other circumstances” should include all relevant town planning considerations which moved the AAT to allow the appeal. This submission runs counter to the long established view expressed in this Court that town planning considerations were not the matter which concerned the Court in its determination whether jurisdiction under section 84 has been established. (See Stani’s Case, supra at p.6 but contrast Perth Construction Pty Ltd v Mount Lawley Pty Ltd [1955] 57 WALR 41 at 46.

36. This principle was also set out in Re Robinson
 where Justice Adam explained:

For that reason, I do not think the applicant has made out the conditions for my exercise of jurisdiction under s 84(1)(c). I may add that much has been said, both in affidavits and submissions to me, as to the great advantage which would really accrue to this area which is becoming more densely populated by having such shops as are provided for under this plan. I do not enter into that because as has been repeatedly said, in exercising this jurisdiction the Court is not a planning authority. Whether or not it would be advantageous as a matter of planning to permit of (sic) this development here seems to me quite beside the point. My jurisdiction is limited to what is set out in s. 84 and if the discharge or modification proposed would interfere with those who have the benefit of the covenant they cannot be forced, as it were, to surrender the full benefits of the covenant.

The Objectors need not show numerous people might suffer substantial injury under s 84(1)(c)

37. It is submitted that it is not necessary for the Objectors to demonstrate that there is a large number of persons who might suffer substantial injury if the covenant is removed. As His Honour Justice Eames held in Greenwood & Anor v Burrows & Ors:

… the issues for my consideration will be the same whether there be one objector or fifty or, indeed, if there be no objector at all who appears to state the terms of his or her opposition. Either the Applicants have made out their case that the covenant is obsolete under 84(1)(a), or that there is no person at all who might suffer substantial injury under section 84(1)(c), or else they have not.

The court generally acts conservatively when considering applications to remove or modify covenants

38. Finally, it should be noted that the law in relation to restrictive covenants is a relatively stable area of the law:

Insofar as the approach of the courts in Australia, in considering such applications, has been notable for what the authors Broadbent and Neave have observed to be “extreme conservatism”… then Parliament has not sought to impose a more radical approach, giving less emphasis to proprietary rights and contractual duties than have the courts.

Conclusion

39. In conclusion, it is submitted that the closing words of Re: Henderson are apposite to the present case, namely that:

… it seems to me that this is simply an attempt to avoid the obligations of a covenant which were perfectly well known to the [purchaser] at the time that he bought his property, merely in order to enable him to get a benefit by erecting his house in the place where wants it erected, at the expense of the [objector] who is being made to give up what is, in my view, a benefit of some value which he is entitled to enjoy.

40. For the above reasons, it is submitted that the Application to remove or modify the subject covenant should be refused.

Matthew Townsend
Owen Dixon Chambers West
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