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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

COMMON LAW DIVISION
No. SCI 2012 05752
IN THE MATTER of the Property Law Act 1958

and

IN THE MATTER of the restrictive covenants contained in Instruments of Transfer No. 1167849 and No. 1153839 registered under the Transfer of Land Act and imposed on the land in Certificates of Title Volume 8186 Folio 951 and the land in Certificates of Title Volume 4876 Folio 169 and Volume 8081 Folio 873
- and - 
IN THE MATTER of an application by GARDENCITY ALTONA PTY LTD (ACN 113 976 935) for the discharge or modification of those restrictive covenants under section 84 of the Property Law Act 1958.

BETWEEN:

GARDENCITY ALTONA PTY LTD

(ACN 113 976 935)
Plaintiff

- and -
DENNIS GRECH 

(and others according to the schedule attached)

Defendants

AFFIDAVIT OF PETER FAGIOLI

	Date of document: 18 March 2014
Filed on behalf of: The Defendant 
Prepared by:

Russell Kennedy
Solicitors

Level 12, 469 La Trobe Street

Melbourne, Victoria, 3000
	Solicitor's Code: 316

DX: 494 Melbourne
Tel: (03) 9609 1555

Fax: (03) 9609 1600

Ref: DTN 305379-00001
Attention: Damian Neylon
Email: dneylon@rk.com.au


I, PETER FAGIOLI of 34 Stanley Street, Altona in the State of Victoria, _______________ make oath and say as follows:

1 I am the joint registered proprietor of 9 Davies Street, Altona (“our property”) in the State of Victoria, with my wife, Silvana Fagioli.  I make this Affidavit from my personal knowledge, save as otherwise stated.
2 Our property has the benefit of the restrictive covenant over the Plaintiff’s property and I object to its removal or modification. 

3 I believe the restrictive covenant has great value in protecting the character of the neighbourhood in and Davies and Queen Streets, Altona.  The requirement that the main walls of buildings constructed on properties with the restrictive covenant has, I believe, led to a uniformity of appearance of most of the properties around our property.  

4 If the covenant is removed or modified to allow the building having their main walls constructed with materials other brick or stone, I am very concerned that this will lead to the construction of a large development using cheaper materials than brick or stone and that the developments will be out of character with the streetscape of the neighbourhood.

5 I am concerned about the precedent that the removal or modification of this covenant would set for the area and that it will make it easier for other people in the future to seek to modify or remove similar covenants over their properties.  I believe that this could be the “thin edge of the wedge” in transforming the character of the neighbourhood from one that largely comprises single dwellings of one or two storeys to a neighbourhood that is overdeveloped with large apartment buildings.

6 My wife and I have been attempting to preserve the character of the neighbourhood for some time by opposing the Plaintiff’s plans for the development of its property.

Now produced and shown to me and marked “PF 1” is a VCAT decision dated 1 May 2012 in proceeding no. P3843/2011 concerning an application by the Plaintiff in this proceeding to review a decision by the Hobson’s Bay City Council to refuse to grant a permit for the removal of restrictive covenants from 99 Queen Street and 7 Davies Street, Altona.  

Now produced and shown to me and marked “PF 2” is a VCAT decision dated 10 July 2012 in relation to substituted permit application plans and VCAT’s refusal to grant a planning permit for the Plaintiff’s development on the property which is the subject of this proceeding.

7 Now produced and shown to me and marked “PF 3” are architectural drawings dated July 2011 which show the height and mass of the development that the Plaintiff had intended to construct on its property. 

	SWORN BY PETER FAGIOLI at Melbourne  in Victoria this           day of                       2014
Before me:
	)

)

)

)


	Signature of deponent

	Signature of person taking affidavit
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GARDENCITY ALTONA PTY LTD (ACN 113 976 935)

Plaintiff

and
DENNIS GRECH 11 Davies Street, Altona 

Firstnamed Defendant

DOMINICA MATINA 11 Davies Street, Altona 

Secondnamed Defendant

PETER FAGIOLI Unit 1, 9 Davies Street, Altona 

Thirdnamed Defendant

SILVANA FAGIOLI Unit 1, 9 Davies Street, Altona 

Fourthnamed Defendant
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