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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

COMMON LAW DIVISION












No. SCI 2012 05752
IN THE MATTER of the Property Law Act 1958

and

IN THE MATTER of the restrictive covenants contained in Instruments of Transfer No. 1167849 and No. 1153839 registered under the Transfer of Land Act and imposed on the land in Certificates of Title Volume 8186 Folio 951 and the land in Certificates of Title Volume 4876 Folio 169 and Volume 8081 Folio 873
- and - 
IN THE MATTER of an application by GARDENCITY ALTONA PTY LTD (ACN 113 976 935) for the discharge or modification of those restrictive covenants under section 84 of the Property Law Act 1958.
BETWEEN:

GARDENCITY ALTONA PTY LTD

(ACN 113 976 935)
Plaintiff

- and -
DENNIS GRECH 

(and others according to the schedule attached)

Defendants
AFFIDAVIT OF DENNIS GRECH

	Date of document: 18 March 2014
Filed on behalf of: The Defendant 
Prepared by:

Russell Kennedy
Solicitors

Level 12, 469 La Trobe Street

Melbourne, Victoria, 3000
	Solicitor's Code: 316

DX: 494 Melbourne
Tel: (03) 9609 1555

Fax: (03) 9609 1600

Ref: DTN 305379-00001
Attention: Damian Neylon
Email: dneylon@rk.com.au


I, DENNIS GRECH of 11 Davies Street, Altona in the State of Victoria, Company Director and Chief Financial Officer, make oath and say as follows:

1 I am the First Named Defendant in this proceeding and make this affidavit from my personal knowledge save for otherwise expressly stated.
2 The Second Named Defendant, Domenica Matina, and I are the joint registered proprietors of 11 Davies Street, Altona in the State of Victoria.  We purchased (our property) by a contract of sale executed in April 2012 and we moved into our property in October 2012 with our three children. 
3 Before purchasing our property, my wife and I spent a considerable amount of time considering what was important to us for our family home and carrying out our due diligence.  The things we thought were important included the following:
a) A quiet, family friendly street with low density living and a minimal amount of traffic; 

b) An area with visually appealing houses consisting largely of established brick or rendered properties with single dwellings on them;

c) A property with a view of the Port Phillip Bay.  

4 It took us two years of intensive searching before we identified our property as the one that we wanted to move to. Prior to executing the Contract of Sale for our property, we carried out extensive due diligence about the area and were aware of the network of covenants in the neighbourhood.  I was aware that the covenant over many properties in the area which required the use of brick or stone for the main walls of buildings on the property would be disincentive for anyone to construct taller buildings in the area.  

5 Davies Street is generally peaceful and has a great family atmosphere.  Many recently constructed homes in and around Davies Street are single-storey or double-storey have added to the appeal of the neighbourhood. In November 2012 I was alarmed when I received notification of the Plaintiff’s proposed development at the corner of Davies Street and Queen Street, nearly opposite my house.  The proposed development was for a four storey apartment complex containing 34 apartments.  On viewing the Plaintiff’s website for the development, I noted that the proposed development was claimed to be “located in a high density development area” which I believe is untrue. [Can we add screenshots as an exhibit?]
6 In 2012 my wife and I paid $1,737,500.00 to purchase our property.  I understand that this is one of the most expensive properties in Altona.  We would not have paid this amount of money if we thought that the ambience of the neighbourhood would be destroyed by construction of a large apartment complex very close to our property. 
7 I am very concerned that the removal or modification of the restrictive covenant over the Plaintiff’s property will create a precedent for our neighbourhood and will change the character of our neighbourhood as large scale developments such as the Plaintiff’s proposed development will occur.  I am aware that the owner of three adjoining properties of 12, 14 and 16 Davies Street is awaiting the outcome of this proceeding before deciding what to do in relation to those three properties.  

8 I am very concerned that the removal of the covenant that will alter the streetscape and reduce the appeal of the existing homes in and around Davies Street.  My wife and I moved to our property because of its position close to Port Phillip Bay and due to the character of the neighbourhood.  I fear that the modification or removal of the covenant on the Plaintiff’s property will significantly alter the character of our street and surrounding area and be used as a precedent by other property owners in our neighbourhood.
	SWORN BY DENNIS GRECH 
at Melbourne 
in Victoria 

on 

Before me:
	)

)

)

)


	Signature of deponent

	Signature of person taking affidavit
	
	


IN THE SUPREME COURT OF VICTORIA
AT MELBOURNE

COMMON LAW DIVISION
No. SCI 2012-05752
IN THE MATTER of the Property Law Act 1958

-and-

IN THE MATTER of the covenants contained in the Instrument of Transfer No. 1167849 and No.1153839 in the Register Book

-and-

IN THE MATTER of an application under section 84 of the Property Law Act 1958 by GARDENCITY ALTONA PTY LTD (ACN 113 976 935) for the discharge of such covenants
CERTIFICATE IDENTIFYING EXHIBIT

	Date of document: 18 March 2014
Filed on behalf of: The Defendant
Prepared by:

Russell Kennedy
Solicitors

Level 12, 469 La Trobe Street

Melbourne, Victoria, 3000
	Solicitor's Code: 316

DX: 494 Melbourne
Tel: (03) 9609 1555

Fax: (03) 9609 1600

Ref: DTN 305379-00001
Attention: Damian Neylon
Email: dneylon@rk.com.au


This is the exhibit marked “DG-1” now produced and shown to DENNIS GRECH at the time of swearing the person’s affidavit on 18 March 2014.

	Signature of person taking affidavit


"DG-1"

##
SCHEDULE OF PARTIES

GARDENCITY ALTONA PTY LTD (ACN 113 976 935)

Plaintiff

and 

DENNIS GRECH 11 Davies Street, Altona 

Firstnamed Defendant

DOMINICA MATINA 11 Davies Street, Altona 

Secondnamed Defendant

PETER FAGIOLI Unit 1, 9 Davies Street, Altona 

Thirdnamed Defendant

SILVANA FAGIOLI Unit 1, 9 Davies Street, Altona 

Fourthnamed Defendant

DTN  3350874v1 DTN
DTN  3350874v1 DTN

